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negligently his masters' business, rather than that he was embarking upon an 
enterprise all his own. Certainly if the suit were directed against the servant 
instead of the master, the former could not be sued merely for lighting his 
cigarette, but for the negligent use of the plaintiffs' premises. See Williams v. 
Jones (1865, Exch. Ch.) 3 H. & C. 602, 610 (dissenting opinion of J. Blackburn). 
In this country, this question would ordinarily be left to the jury, unless the 
departure from the employer's business is of a marked and decided character. 
Moon v. Mathews (1910) 227 Pa. 488, 76 Atl. 219; 18 R. C. L. 796. 

Agency — Workmen's Compensation — Injuries Arising "out of and in the 
Course of Employment" — Application of New York's "Hazardous" Statute. — 
An employee in a confectionery store was sent by his employer, who was also 
proprietor of an adjoining saloon, to arrange bail for a customer who had been 
arrested in the saloon. While at the police station, the employee was pushed 
downstairs by an officer; and for the injury thus received he sought compensa- 
tion under the provisions of the Workmen's Compensation Act. The New York 
act provides compensation for injuries "arising out of and in the course of" 
certain enumerated hazardous occupations, of which the confectionery business 
is one. Held, (two judges dissenting) that the employer was not liable, because, 
when the accident occurred, that which the employee was doing was not within 
his contract of employment, and was not such service as is designated as haz- 
ardous. Sabatelli v. De Robertis and Insurance Co. (1920) 192 App. Div. 873, 183 
N. Y. Supp. 796. 

Under the English and most of the American compensation acts an injury, 
in order to be compensable, must have arisen "out of and in the course of the 
employment." This provision covers injuries received while the workman was 
doing the duty which he was employed to perform. McNicol's Case (1913) 215 
Mass. 497, 102 N. E. 697. It also covers injuries received while he was doing 
additional acts with the consent, or at the direction, of his employer. Matter of 
Grieb v. Ham-merle & Casualty Co. (1918) 222 N. Y. 382, 118 N. E. 805. Nor 
will compensation be denied him if he was injured when he departed from his 
usual avocation in order to perform some act necessary to be done for his em- 
ployer. Harts v. Hartford Faience Co. (1916) 90 Conn. 539, 97 Atl. 1020. And 
the fact that the risk was a common one, such as that of street accidents, is no 
longer considered material. Redner v. H. C. Faber & Son Co. (1918) 223 N. Y. 
379, 119 N. E. 842; Dennis v. White [1917] A. C. 479- The statutes are remedial 
and are to be broadly interpreted. See Matter of Moore v. Lehigh Valley Ry. 
(1915) 169 App. Div. 177, 187, 154 N. Y. Supp. 620, 627. The facts of the prin- 
cipal case bring it clearly within these principles, and recovery would have been 
allowed under almost all of the compensation acts. But. New York is one of the 
few states that requires that the injury be received through a hazardous employ- 
ment. The earlier decisions were conflicting. Some required that not only the 
employer's business but also the employee's duties be hazardous. Matter of 
Bar gey v. Massaro Macaroni Co. (1916) 218 N. Y. 410, 113 N. E. 407. But others 
held that the employee's duties need not be hazardous if incidental to the em- 
ployer's hazardous business. Fogarty v. National Biscuit Co. (1917) 221 N. Y. 20, 
116 N. E. 346. The amendment of 1916 broadened the scope of the statute along 
this latter line, and also included injuries received by an employee doing hazard- 
ous work in a non-hazardous employment. Matter of Dose v. Moehle Litho- 
graphic Co. (1917) 221 N. Y. 401, 117 N. E. 616. It seems clearly unreasonable 
and against public policy to require an employee to stop and consider whether or 
not the command of his employer involves acts which are not incidental to the 
employment, in order that he may be certain that he will receive compensation if 
injured while obeying the order. Cf. Hartz v. Hartford Co., supra. It would 
seem that the principal case is not in accord with sound authority and the spirit 
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of the statute. The majority holding appears to rely upon a consideration of the 
employer's policy of insurance, and upon an earlier New York case. Newman v. 
Newman (1916) 218 N. Y. 325, 113 N. E. 332. But the details of the employer's 
insurance surely cannot affect the rights of the employee ; and the decision relied 
upon is readily distinguishable, for the court in that case based its decision upon 
the ground that the employee was neither actually engaged in a hazardous em- 
ployment when injured, nor was his employer conducting a hazardous enterprise. 

Bills and Notes — Holder in Due Course — Effect or N. I. L. on Earlier 
Statute Making Gambling Transactions Void. — The defendant's testator gave 
his promissory note to the payee in settlement of a gambling debt. A statute 
made all gaming transactions void and imposed a penalty on gamblers. Subse- 
quent to that statute, the Negotiable Instruments Law had been adopted. The 
plaintiff sued to recover the amount he, as guarantor of the note, had to pay on it. 
Held, that the plaintiff could not recover, even if he was a bona fide holder in due 
course without knowledge of the transaction, as the N. I. L. had not repealed the 
earlier statute. Levy v. Doerhoefer's Ex'r. (1920, Ky.) 222 S. W. 515. 

It has sometimes been held that statutes previously in force declaring void in- 
struments given for gaming purposes, or upon usurious interest and the like, are 
impliedly repealed by the N. I. L. Wirt v. Stubble field (1900) 17 App. D. C. 
283; Wood v. Babbitt (1907, Circuit D, N. J.) 149 Fed. 818, 822; contra, Perry 
Savings Bank v. Fitzgerald (1914) 167 Iowa, 446, 149 N. W. 497; Raleigh Co. 
Bank v. Poteet (1914) 74 W. Va. 511, 82 S. E. 332. This conflict is not surpris- 
ing, for courts may be expected to construe the several sections of the N. I. L. 
with reference to the policy of their respective states. In some jurisdictions, com- 
mercial considerations will be paramount ; in others the desire to protect the weak 
or to prevent public offenses will prevail. See Chemical Nat. Bank v. Kellogg 
(1905) 183 N. Y. 92, 95, 75 N. E. 1103, 1104; Alexander v. Haselrigg (1906) 123 
Ky. 677, 683, 97 S. W. 353, 354. The claim that the N. I. L. repeals such an 
earlier statute appears to be based chiefly on section 55 (title of holder defective 
only when instrument was obtained by him for an illegal consideration) and 
section 57 (holder in due course takes free from any defenses available to prior 
parties among themselves, and may enforce payment of the instrument against 
all parties liable thereon). See Brannan, Negotiable Instruments Law (3d ed. 
1920) 184 ff. ; Crawford, Negotiable Instruments Law (3d ed. 1908) 71 ff. To 
remove any doubt, some states have modified these sections to provide expressly 
that holders in due course shall not recover on gaming instruments, etc. See 
Brannan, op. cit. 180, 201. The language of sections 55 and 57 does not seem to 
make these modifications necessary. The courts, independently of the N. I. L., 
have long recognized a distinction between notes expressly declared void by 
statute and those obtained for an illegal consideration, denying recovery on the 
former to anybody, and granting it on the latter to a holder in due course. 
Boorum v. Claflin (1890) 122 N. Y. 385, 25 N. E. 360; see Anson, Contract 
(Corbin's ed. 1919) 311, notes 2 and 3. If a note is void by statute, it never had 
any operative effect and no "parties" were ever "liable thereon" under section 57. 
In contrast with a mere defect in title, a real defense (a defense in the thing 
itself) follows the instrument against all the world regardless of the merits of the 
holder. Lawson v. First Nat. Bank (1907) 31 Ky. L. R. 318, 102 S. W. 324; 
Sabine v. Paine (1918) 223 N. Y. 401, 119 N. E. 849. This would seem to clear 
up the meaning of section 57 and avoid the awkward definition sometimes given 
of the word "liable," as used in this connection. See Martin v. Hess (1014) 
23 Pa. Dist. Ct. 195, 197. In interpreting a statute, it will be presumed in the 
absence of specific words to the contrary, that the legislature did not intend to 
unsettle another general statute, the entire subject-matter of which is not directly 
or necessarily involved in the later act. Twentieth St. Bank v. Jacobs (1914) 74 



